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JUDGMENT

1. In the present O.A., the Applicant has challenged initiation of
Departmental Enquiry (D.E.) taken up against him by charge sheet dated
29.12.2017 on the ground that it is hit by rule of double jeopardy and

inordinate delay.

Shortly stated facts giving rise to the O.A. are as under:-

2. The Applicant was appointed as Sales Tax Inspector in the year
1995 and promoted to the post of Sales Tax Officer in 2006. Later he
was promoted to the post of Deputy Commissioner of Sales Tax in 2013
and retired from the post on 30.12.2017. In 2009, while he was working
as Sales Tax Officer, show cause notice dated 04.07.2009 was issued to

him as to why disciplinary proceeding under Rule 8 of Maharashtra Civil



Services (Discipline & Appeal) Rules, 1979 (hereinafter referred to as
‘Rules 1979’ should not be initiated against him for the loss to the
Government on account of defective assessment of sales tax, failure to
take prompt action for recovery of sales tax etc. The Applicant has
submitted his reply on 04.07.2009. On 06.08.2009, the Deputy
Commissioner Sales Tax issued warning to him in respect of the lapses of
wrong assessment of taxes and accordingly, order was passed to take
entry of the same in his ephemeral rolls. Thereafter, on 13.05.2013 he
was again served charge sheet under Rule 10 of ‘Rules 1979’ for the same
lapses while he was working as Sales Tax Officer and explanation was
called in respect of 30 cases of wrong assessment. The Applicant had
requested to make available record to him to submit the reply. However,
no record could be made available to him. No further action was taken
and it was abandoned. Then again, the Applicant has been served with
charge sheet dated 29.12.2017 under Rule 8 of ‘Rule 1979’ by serving
charge sheet on 30.12.2017 i.e. day of his retirement. The Applicant has
challenged initiation of D.E. and prayed to quash the charge sheet dated
29.12.2017 contending that it is hit by principle of double jeopardy as he
was already subjected to enquiry and punishment in the past. He
contends that in order to harass him charge sheet has been served on

the date of retirement. He, therefore, prayed to quash the same.

3. Respondents opposed the application inter-alia denying that the
Applicant was subjected to D.E. or punishment in past. In this behalf,
the Respondents contend that firstly, no such regular D.E. was at all
initiated against the Applicant nor he has been punished. On
04.07.2009 only show cause notice was issued to him as to why regular
D.E. under Rule 8 of ‘Rule 1979’ should not be initiated against him and
on submission of explanation of the Applicant only warning was given to
him by taking entry in ephemeral rolls by the Joint Commissioner of
Sales Tax and such action of warning taken by him at his level do not
constitute proceedings under ‘Rules 1979’. Thereafter second time, the

charge sheet under Rule 10 of ‘Rules 1979’ was issued on 13.05.2013



but no further action was taken in pursuance of the same and, therefore,
it can’t be said that the Applicant was subjected to D.E. secondly. The
Respondents thus contend that the charge sheet dated 29.12.2017 which
has been questioned by the Applicant is the only regular D.E. taken up
against the Applicant by Competent Authority i.e. Special Commissioner
of Sales Tax and, therefore, principle of double jeopardy is not attracted.
The warning for entry in ephemeral rolls does not amount to punishment

within the meaning of punishment in terms of Rule 5 of ‘Rules 1979’.

4. Shri D.B. Khaire, learned Counsel for the Applicant strenuously
urged that by charge sheet dated 29.12.2017, the Applicant is subjected
to D.E. third time for the same charges for which in the form of warning
and entry in ephemeral rolls, he was already punished earlier. He,
therefore, contends that once the Applicant is subjected to punishment,
no D.E. can be initiated against him for the same charges on the
principle of Rule of double jeopardy enshrined in Article 20(2) of
Constitution of India. He further contends that on the point of inordinate
delay also charge sheet now issued for the alleged misconduct of 2002-
2005 is not tenable and amount to misuse of power. He, therefore,

prayed to quash the charge sheet dated 29.12.2017.

5. Whereas learned C.P.O. countered that the warning or entry in
ephemeral rolls does not amount to punishment and, therefore, the
principles of double jeopardy as contemplated in Article 20(2) of
Constitution of India is not at all attracted. However, she fairly concedes
that the charges on which the charge sheet dated 29.12.2017 has been
issued against the Applicant are same for which initially charge sheet

was issued on 04.07.2009 for which warning was given to the Applicant.

6. There is no denying that the charges levelled against the Applicant
in charge sheet dated 04.07.2009 and the charges levelled against the
Applicant in charge sheet dated 29.12.2017 are same.

7. In view of submission advanced at bar, first material question

posed is whether the principle of double jeopardy enshrined in Article



20(2) of Constitution of India is attracted in the present situation. It
provides that no person shall be prosecuted and punished for the same
offence more than once. Needless to mention that the fundamental
condition for the applicability of clause 2 are that (a) there must have
been previous D.E. (b) the delinquent must have been punished for the
charges levelled against him and thirdly the subsequent proceeding must
also be relating to the same charges for which he again sought to be
prosecuted in D.E. In other words, unless prosecution and punishment
both co-exist Article 20(2) of Constitution of India would not apply. Here
material to note that proceeding initiated firstly in the year 2009 was not
regular D.E. but was show cause notice to the Applicant as to why
regular D.E. under Rule 8 of ‘Rules 1979’ should not be initiated against
him. The Applicant has placed on record a copy of show cause notice
which is at page no.44 to 49. The Applicant has submitted his reply
which is at page no.50. In explanation though he sought to deny the
charges he stated that he be excused for procedural or technical
compliances, if any. He further assured that in future he would act
diligently. The Joint Commissioner having found that there is no loss of
revenue gave him warning that such lapses should not happen again and
the entry of the same be taken in ephemeral rolls by letter dated
06.08.2009. Thus, it was show cause notice as to why D.E. should not
be initiated and on warning it was closed. Second time, the charge sheet
was issued on 13.05.2013 under Rule 10 of ‘Rules 1979’ but no further
action was taken to proceed with the matter and it seems to have been

abandoned.

8. Thereafter again on 29.12.2017 the charge sheet has been issued
under Rule 8 of ‘Rules 1979’ for initiation of regular D.E.

9. Thus, there is no denying that when show cause notice was issued
along with charge sheet dated 04.07.2009 to the Applicant, his
explanation was taken and thereon warning was given to him with entry
in ephemeral roll. The penalties are classified in Rule 5 of ‘Rules 1979’

and the lowest punishment is of censure. However, in the present case,



admittedly no further D.E. was conducted and the matter ends with show
cause notice and warning with entry in ephemeral roll. It is thus,
administrative order and it can’t be termed as a penalty or punishment in
terms of Rule 5 of ‘Rules 1979’ much less to attract the principles of
double jeopardy. We are, therefore, not in agreement with the
submission of learned Counsel of the Applicant that the principle of
double jeopardy enshrined in Article 20(2) of the Constitution of India is
applicable.

10. However, we find merit in alternate submission advanced by the
learned Counsel for the Applicant that in view of satisfaction of the
department that no further action was warranted and on account of
inordinate and unreasonable delay of 15 years, now the initiation of D.E.

by charge sheet dated 29.12.2017 is not permissible.

11. There is no denying that when first charge sheet dated 04.07.2009
was issued to the Applicant, the department was satisfied with the
explanation submitted by the Applicant and that is why only warning
was given with entry in ephemeral roll and the matter was closed.
Pertinently, at that time of point itself, the department made it clear that
there is no loss of revenue or taxes to the department but found some
mistakes in the functioning of the Applicant. He was, therefore, advised
to go through the circulars and to be careful in future. Here it would be
material to note the relevant portion about the department’s opinion and

nature of warning given to him, which is as follows:-

“ Itaa favena aegR swietet sft. 3t oo fagiese stideeRt 5-90E AdtHE dige faste,
(T Tpterr SidRt 3-9988 Adtact et Aid fawe FEm A.akw ¢ am-ar=n
HEAH 819 AR TYcN BRAE THUA MM A R et WRA deteen v gR Freton
TEHRINA A BRI 21 2 FReTongR uRaiida e, el gaal cliett Ul - 3 FTRAl UNER
delt 3Ge, A BTG, U0 TER BEEt delt 3R[E AEEddl edl 8det 3, Al
Uceld FAgIE et @, Wg drRiuGdid A 3gd.  sh.evy Jistt Bk waEn sugaa
FHRATER TR Detcn uRuzwial dBldes AR HW § R0 A d IR 3R A=
A STRATSRA ! AL A, 3R AT BRI ERI 31B.

IWREA § FIAEN LR WL 30 B, .20 g AZIA TG AEEA 331 G ABH.
¥R UHIAL q AN Feon mika wawen ffza Hriuedia 3cetaa setet arar 3@ Aa.
frdletona snemeten =N 3naR @ A.ARY e Ay &A= Hiawna ten gt BB R
RS AW FRAGER Braser 3 wdend ISEEERIIN TRUR FAAS g AR G



Ephemeral Roll @& senidt. 3w fxder 2 us=n sEuona ez Heehta fagies? 3usngea (wen)
H-Q a1 quId 3.’

12. The aforesaid opinion of the Joint Commissioner, Sales Tax was
communicated to the Deputy Commissioner, Sales Tax. Accordingly, by
final warning letter dated 06.08.2009, the matter was closed. It is thus
quite clear that the Department was satisfied with the explanation given
by the Applicant and came to the conclusion that no further action was
warranted as lapses were restricted to procedural aspects. Thereafter
again for the same charges, surprisingly, the charge sheet was issued
under Rule 10 of Rules 1979’ on 13.05.2013. On receipt of that charge
sheet, the Applicant has requested to make available record to him for
submission of reply. However, no record could be made available to him.
As the record could not be available to the Applicant no further action
was taken in pursuance of second charge sheet issued under Rule 10 of
‘Rules 1979’. Thus further action was either abandoned or the
department didn’t think it necessary to proceed further again. The
necessary inference is that because of warning given to the Applicant on
06.08.2009, the department felt that further action for the same charges

would be unnecessary.

13. Then again when the Applicant was set to retire on 31.12.2017, the
charge sheet dated 29.12.2017 under Rule 8 of ‘Rules 1979’ has been
served on the date of his retirement which is under challenge in the
matter. As stated above, learned C.P.O. fairly concedes that the charges
levelled in charge sheet in 29.12.2017 are one and same for which earlier

charge sheet was issued twice that is on 04.07.2009 and 13.05.2013.

14. Thus, what transpires that despite closure of the enquiry on issuance
of caution letter on 06.08.2009 attempt was made to revive the charges
by issuing second charge sheet under Rule 10 of ‘Rules 1979’ in 2013
and that proceeding was also abandoned perhaps for the reasons of
issuance of caution letter dated 06.08.2009 to the Applicant which was

for the same charges.



15. As such, even if warning or entry in ephemeral rolls can’t be
termed as punishment strictly in terms of definition of punishment define
in ‘Rules 1979’, there is no denying that at the issuance of first charge
sheet in 2009 itself, the department was satisfied by the explanation
given by the Applicant and warning only found enough. Now, on the date
of retirement again the charge sheet has been issued for the same

charges.

16. It may be noted that in first D.E. of 2009, the charges were
pertaining to assessment of the taxes of the dealers for the year 2002 to
2005. By issuance of 3rd charge sheet again the same charges of the
period 2002 to 2005 are levelled. Thus, now charges are being enquired
into about the alleged mis-conduct after lapse of 15 years that too for the
same charges for which warning was issued to the Applicant in 2009. In

our considered opinion this is certainly not permissible.

17. Significant to note that there is absolutely no explanation from the
side of the Respondent about this inordinate and substantial delay for
initiating the D.E. third time by issuing charge sheet on the date of his
retirement. It is not a case of the Respondent that action of the
department to let off the Applicant only on warning was incorrect or loss
of revenue was subsequently noticed because of alleged lapses on the
part of the Applicant. As such, neither there is any explanation nor
justification for inordinate delay of 15 years for initiating D.E. Unless the
Respondent is in position to show that their earlier action to let off the
Applicant on warning was incorrect and the delay is explained properly,
the impugned action of initiating D.E. after lapse of 15 years can’t be

countenanced in law.



18. The legal principles governing the issue of delay in initiating
departmental proceeding and its effect has been considered by the
Hon’ble Supreme Court in 1995 SCC (2) 570 State of Punjab V/s.
Chaman Lal Goyal wherein following principles were laid down.

“It is trite to say that such disciplinary proceeding must be conducted soon
after the irregularities are committed or soon after discovering the
irregularities. They cannot be initiated after lapse of considerable time. It
would not be fair to the delinquent officer. Such delay also makes the task
of proving the charges difficult and is thus not also in the interest of
administration. Delayed initiation of proceedings is bound to give room for
allegations of bias, malafides and misuse of power. If the delay is too long
and is unexplained, the court may well interfere and quash the charges.
But how long a delay is too long always depends upon the fact-, of the
given case. Moreover, if such delay is likely to cause prejudice to the
delinquent officer in defending himself, the enquiry has to be interdicted.
Wherever such a plea is raised, the court has to weigh the factors
appearing for and against the said plea and take a decision on the totality
of circumstances. In other words, the court has to indulge in a process of
balancing.”

19.  Again the Hon’ble Supreme Court in 1998 (4) SCC 154 State of
Andra Pradesh V/s. N. Radhakishan, while dealing with the challenge
to the order passed by C.A.T. quashing the proceeding of enquiry on the
ground of delay laid down the following general proposition of law

“It is not possible to lay down any predetermined principles applicable to
all cases and in all situations where there is delay in concluding the
disciplinary proceedings. Whether on that ground the disciplinary
proceedings are to be terminated each case has to be examined on the
facts and circumstances in that case. The essence of the matter is that the
court has to take into consideration all the relevant factors and to balance
and weigh them to determine if it is in the interest that the disciplinary
proceedings should be allowed to terminate after delay particularly when
the delay is abnormal and there is no explanation for the delay. The
delinquent employee has a right that disciplinary proceedings against him
are concluded expeditiously and he is not made to undergo mental agony
and also monetary loss when these are unnecessarily prolonged without
any default on his part in delaying the proceedings. In considering whether
the delay has vitiated the disciplinary proceedings the court has to
consider the nature of charge, its complexity and on that account the delay
has occurred., If the delay is unexplained prejudice to the delinquent
employee is writ large on the face of it. It could also be seen as to how
much the disciplinary authority is serious in pursuing the charges against
its employee. It is the basic principle of administrative justice that an officer



entrusted with a particular job has to perform his duties honestly,
efficiently and in accordance with the rules. If he deviates from his path he
is to suffer a penalty prescribed. Normally, disciplinary proceedings should
be allowed to take their course as per relevant rules but then delay defeats
justice. Delay causes prejudice to the charged officer unless it can be
shown that he is to blame for the delay or when there is proper explanation
for the delay in conducting the disciplinary proceedings. Ultimately the
court is to balance these two diverse considerations.”

20. Now, turning to the facts of present case, as stated above, there is
absolutely not a single word to explain inordinate delay of 15 years for
initiating D.E. nor any reason as to why the department changed its
opinion of closing of enquiry by warning given in 2009 is forthcoming.
Once the person is let off on warning and again the same charges are
attempted to be revived, there has to be some explanation or justification
for the same which is completely missing in the present case. As such,
the delay of 15 years in the present situation is fatal so as to quash the
charge sheet dated 29.12.2017.

21. If the D.E. at this stage is allowed it would certainly cause of
serious prejudice to the Applicant as he would not be able to prepare his
defence properly. The charges levelled against the Applicant pertains to
year 2002 to 2005. It may be recalled that in 2013 when the second
charge sheet was issued to the Applicant, he had filed an application for
making the record available to him which was admittedly not made
available as not found due to shifting of the office. It is only on the date
of retirement, the charge sheet is now served upon the Applicant without

a word of explanation or justification for inordinate delay.

22. Here significant to note that even at the time of issuance of third
charge sheet, the Deputy Commissioner, Sales Tax by his letter dated
27.11.2017 opined that in view of caution letter given to the Applicant in
2009 and having regard to the fact that there is no loss of revenue if
would not be appropriate to initiate the D.E. again. The relevant portion

from his letter is material which is as follows:-
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“Aeplietal Tt Fg3ngEd (Vawe), alFa dige feter, e Aien Iwiad e
3aADA Bt I[N A et AQ Y, 2oy AtdepgA Fraon wlRa waen fafza sriusada
3CTER FAMClet 3Mg TR ATAHSH HIRIE IHRUA AGAFBEN A aie e Ad TG

Rt.zoy Afen Apiics BERA JPld AR (URR), ARFAA Uige a1 fsiot Azwta
Afiet rEterRa =0ftd gidt. 8.09.09.2092 Ash Hag kPt w=rnsideta sricien srici
TeRTGAR fafetetianen Stceees sft.coy Atan dcpiferat [iater iftmt (3-908%) alR#a g
s, e @ FRMR aiz Wia P AER (F-000), Hag TPt =@, FHag =@
wrRiRE fafes sien. R Ae gamnar seten fafeetao ufsaes sit.cuy st Aol dacn
o @ AlGagA dRAR HOAW A YAEGRE! Ul FlFs ABR A@d. U ulgen
RT3 e DEIHAT S} AE JTAA 3Meleel FUEAER =iel FEA G betet 3 3t
el AGR DAc FARATEE MR dcelicral i A3 (T, ARFA Ulse s,
FHa Aiant ot coop Apfen FFS 334 aelt dtg Ephemeral Roll #ed goaret et et

A AT TEt AeeE [Gar wral st.ev AR Rrdein vwe wrag weed
3@THAl AAAE! Al HRAAE LR M@ d AEEA 1€.0€.99.2099 =1 Usllea SNUAIHA
HBATATA Mt G-

3MURN FRAADGSA U@ A AgH $.9 aAet U tesonal sf.eoo) Afen 2
BRI etee Tl Ud 3uc SRR AR H0AE Ad 318,

Thus despite this opinion of Deputy Commissioner of Sales Tax,

impugned charge sheet has been issued.

23. The contention raised by the Respondents in reply that caution
letter given to the Applicant in 2009 was issued by the Joint
Commissioner at his level and, therefore, now the Special Commissioner,
Sales Tax had issued the charge sheet dated 29.12.2017 can clearly be
treated as an explanation to justify the course of action now undertaken
by the Respondent. It was well within the knowledge of disciplinary
authority that the Applicant was let off on caution letter which was
issued by the Joint Commissioner, Sales Tax. Even assuming for a
moment that technically the Joint Commissioner was not the
Disciplinary Authority in that event also there is no escape from the
conclusion that D.E. is now initiated after 15 years and for which there is
absolutely no explanation much less justifiable. On the contrary, the
department is attempting to revive old charges for which warning was

already issued. Respondents can’t be allowed to retract from their stand
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after the gap of 15 years as it is going to cause serious prejudice to the

applicant in his defence.

24. The matter also needs to be understood from another angle as the
charge sheet was served on the date of retirement. As stated earlier the
charges pertain to the alleged discrepancies and lapses for the year 2002-
2005. It may be noted that if the charge sheet had not been issued on
the date of retirement then in that event the Respondents could not have
instituted any such departmental proceeding after retirement of the
Applicant being hit by the Rule 27(b)(ii) of Maharashtra Civil Services
(Pension) Rules, 1982 which inter-alia provides that D.E. shall not be
initiated in respect of any event which took place more than four years
before such institution, if it is instituted after retirement. As such, there
are reasons to say that intentionally the charge sheet was served on the
date of retirement. Such action cannot be termed bonafide. If such
action is allowed to continue, it would certainly cause mental agony to
the Applicant and he would be deprived of pensionary benefits till
conclusion of the D.E. Suffice to say, the situation is squarely covered by
the principles laid down by the Hon’ble Supreme Court in Chaman Lal
Goyal’s case and N. Radhakishan’s case (cited supra). As the
Respondents themselves admit that there was no loss to the revenue and
the fault of the Applicant is restricted to some irregularities and lack of
knowledge of procedure, in our considered opinion, it would be unfair,
unjust and abuse of process of law to continue the departmental

proceeding.

25. The totality of aforesaid discussion leads us to conclude that
initiation of D.E. by charge sheet dated 29.12.2017 is nothing but abuse
of process of law and the same deserves to be quashed. Hence the

following order.
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ORDER

(a) Original Application is allowed.

(b) Initiation of D.E. by charge sheet dated 29.12.2017 is hereby
quashed and set aside.

(c) The Respondents are directed to release retiral benefits of the
Applicant as per his entitlement within two months.

(d) No order as to costs.

Sd/- Sd/-
(A.P. KURHEKAR) (P.N.DIXIT)
Member(J) VICE-CHAIRMAN

Place : Mumbai
Date : 31.07.2019.
Dictation taken by : V.S.MANE.
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